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THE PACKERS AND STOCKYARDS 
STATUTORY TRUST AND THE 
UNPAID CATTLE SUPPLIER 
 

Insolvency of farm product purchasers is a constant 
risk for agricultural product suppliers.  However, there 
are two groups of agricultural producers who can 
qualify for protections that go far beyond the protections 
even granted to secured creditors.  The Perishable 
Agricultural Commodities Act (“PACA”) statutory trust 
7 U.S.C. §499 e(c) for produce suppliers and the Packers 
and Stockyards Act (“PSA”) Statutory Trust, 7 U.S.C. 
§196, for suppliers of cattle to packing operations, both 
contain extraordinary creditor protections.  The PACA 
trust was patterned after the PSA trust, Kingdom Fresh, 
LLC. v. Stokes Law Office, LLP, 854 F.3d 609, 613 (5th 
Cir 2016) and courts look to the case law of one to 
interpret the other.  Id.  Although the PSA trust was 
enacted in the 1976 and the PACA trust was enacted in 
1984, there is far more case law which interprets the 
PACA trust than exists for the PSA trust.  For this 
reason, throughout this paper, we will cite to PACA 
cases for those instances in which there is no applicable 
PSA trust precedent. 
 
WHAT IS THE PACKERS AND STOCKYARDS 
TRUST? 

In general, the assets of livestock “packers” are 
subject to a statutory trust for their qualified, unpaid 
livestock suppliers if the supplier qualifies for the 
benefits of the PSA trust.    

Under the PSA trust, “packers” are defined as: 
 

any person engaged in the business (a) of 
buying livestock in commerce for purposes of 
slaughter, or (b) of manufacturing or 
preparing meats or meat food products for sale 
or shipment in commerce, or (c) of marketing 
meats, meat food products, or livestock 
products in an unmanufactured form acting as 
a wholesale broker, dealer, or distributor in 
commerce 

 
7 U.S.C. §191   
 

Notice that the definition of “packer” does not 
include others engaged in the livestock business, such as 
feedlot operators or dealers.  Livestock dealers that do 
not conduct slaughter operations are not subject to the 
PSA trust.  St. Paul Fire and Marine Insurance Co., v. 
Idaho Bank & Trust, 708 F.Supp 285, 288 (D. Id. 1989).  
Unlike the PACA trust which potentially includes 
intermediaries from first produced receiver until final 
retailer, the PSA trust only applies to packers.  The 
definition of “packer” also excludes any packing 
operation the purchases of which are less than $500,000 

per year. 7 U.S.C. §196(b).  However, the PSA trust 
does not apply to protect a seller of meat products, as 
opposed to a livestock seller; the seller must be selling 
livestock to the packer.  Premier Pork, LLC. v. Westin, 
2008 WL 724352 at p.9 (D.N.J. 2008).  In addition, some 
parties which may not seem to be “packers” in the 
traditional sense have been held to qualify under the 
“manufacturing or preparing meats or meat food 
products” definition.  See Safeway Stores, Inc. v. 
Freeman, 369 F.2d 952 (D.C. Cir. 1966)(National 
grocery chain which carved and processed carcasses 
was a packer);  D & W Food Centers, Inc. v. Block,_ 786 
F.2d 751 (6th Cir. 1986)(Processor of pizza meat 
toppings not a packer);  Bruhn’s Freezer Meats, Inc. v. 
United States Department of Agriculture, 438 F.2d 1332 
(8th Cir. 1971) (Marketer of packaged beef which 
purchased carcasses and processed them for sale was a 
packer.  “[W]e find nothing in the legislative history of 
the Act which would require an interpretation limiting 
its application to wholesalers or slaughterers.”) 

Packers are required to hold certain assets in trust 
for the benefit of unpaid cattle suppliers.  The following 
assets of a meat packer are considered “trust assets”:   

 
All livestock purchased by a packer in cash 
sales, and all inventories of, or receivables or 
proceeds from meat, meat food products, or 
livestock products derived therefrom, shall be 
held by such packer in trust for the benefit of 
all unpaid cash sellers of such livestock until 
full payment has been received by such unpaid 
sellers. 

 
7 U.S.C. §196(B) 
 

While superficially, the scope of the trust would 
seem to be limited to livestock and the sales proceeds 
from such sale, the scope of assets of a packer which are 
subject to the trust is quite broad.  The Fifth Circuit 
noted in In re Gotham Provision, 669 F.2d 1000, 1011 
(5th Cir. 1980) that the PSA trust contemplated that 
livestock proceeds would be commingled with other 
assets of the a packer and that the sole burden of an 
unpaid cattle supplier “is to prove the balance due to 
them and the existence of a floating pool of commingled 
inventories of livestock products, accounts receivables 
and proceeds derived from cash and credit livestock 
sales.”  In PACA cases, the courts have placed the 
tracing burden on the debtor or the competing non-trust 
creditor to show that the asset of the PACA trust debtor 
are not in fact trust assets, noting that it is almost 
impossible for a debtor or non-trust creditor to prove 
that an asset held by a trust debtor is not a trust asset.  
See Sanzone Palmisano Co. v. M. Seaman Enterprises, 
Inc., 986 F.2d 1010, (6th Cir. 1993).  In a PACA context, 
the Second Circuit stated in In re Kornblum & Co., 81 
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F.3d 280 (2nd Cir. 2006) that any party who attempts to 
free an asset from the scope of the trust must prove: 
 

(1) no PACA trust existed when the [the asset 
was] purchased; (2) even though a PACA trust 
existed at that time, the [asset was] not 
purchased with trust assets; or (3) although a 
PACA trust existed when the [asset was] 
purchased and the [asset was] purchased with 
trust assets, [the trust debtor] thereafter paid 
all unpaid sellers in full prior to the 
transactions involving the Creditors, thereby 
terminating the trust. See Sanzone–Palmisano 
Co., 986 F.2d at 1012  

 
The Kornblum court further noted that: 
 

(“[T]he trust beneficiary need not prove that 
it, and not another produce supplier, was the 
source of the produce or produce-related 
assets.”); Six L's Packing Co., 967 F.2d at 258 
(“[T]he burden is on the PACA debtor ... to 
show that the disputed [asset] is from a non-
trust source.”) 

 
Counsel for unpaid cattle suppliers to packing 
operations should remember that the Fifth Circuit in 
Kingdom Fresh noted the parallel provisions of both the 
PSA and PACA trusts and should be comfortable in 
relying upon PACA precedent to put nearly all assets of 
an insolvent packer under the PSA trust for the benefit 
of the unpaid cattle supplier client.  Unless the packer 
has never had outstanding debt to a cattle supplier, all or 
nearly all of the assets of the packer are subject to the 
claims of unpaid cattle suppliers, even if the debt was 
incurred long after the asset was acquired.   
 
HOW DOES AN UNPAID CATTLE SELLER 
BECOME PROTECTED BY THE PSA TRUST? 

The seller must sell on a “cash basis”, which means 
any basis which was not expressly on credit.  7 U.S.C. 
196(c)   Credit sales of livestock are not protected by the 
PSA trust.  Cash sales must be paid the next business 
day after delivery 7 U.S.C. §228(b), unless the cattle 
were sold on a grade and yield basis in which case 
payment is due the next business day after the price is 
fixed.  Id.  All sales are considered cash sales unless the 
seller expressly extends credit to the buyer.  Id. §196(c).  
The PSA regulations further protect a seller from a claim 
that the sale was on credit by establishing what 
documentation is required to convert a cash sale into a 
credit sale.  Unlike the PACA trust, the protection of 
which is easier to renounce, a cattle seller must execute 
a written waiver of PSA trust benefits in writing prior to 
the date of sale in the following form: 

 

On this date I am entering into a written 
agreement for the sale of livestock on credit to 
________, a packer, and I understand that in 
doing so I will have no rights under the trust 
provisions of section 206 of the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 
196, Pub. L. 94-410), with respect to any such 
credit sale. 

 
9 CFR § 201.200(a) 
 

In addition to the requirement that a livestock sale 
be a cash sale, the unpaid cattle supplier must send a 
document known as a trust notice to both the packer and 
the USDA Grain Inspection Packers and 
Stockyards(“GIPSA”) regional office according to the 
region in which the packer is located.  A directory of 
GIPSA regions and corresponding offices is found at 
https://www.gipsa.usda.gov/psp/pspoffices.aspx   

Although there is no “official” form for PSA trust 
notices, GIPSA on its website recommends that the trust 
notice sent to GIPSA and the packer should contain this 
information: 

 
Packer’s name and contact information 
 
Seller’s name and contact information 
 
Date of any livestock transaction(s) for which 
the packer owes the seller 
 
Amount the packer owes for livestock 
 
(If applicable) Date(s) of any notice(s) you 
received indicating that bank dishonored the 
packer’s payment instrument(s) for livestock 
issued to seller 
 
Copies of relevant documents and any other 
information that may support the validity of 
the seller’s trust claim 

 
The notice must arrive at both the GIPSA regional office 
and the packer no later than 30 days after payment was 
due.  7 U.S.C. §197(d).  Therefore, the deadline to serve 
a PSA trust notice on both the USDA GIPSA office and 
the packer is the 31 days after delivery if the sale is not 
on a grade and yield basis or 30 days after the date the 
carcass price is determined on a grade and yield basis. 
See In Re Gotham, 669 F.2d at 1005.  The Fifth Circuit 
has applied the doctrine of FED. R.CIV. P. 6(a) to 
extend the 30-day period to the next business day when 
the 30th day falls on a weekend or holiday.  Id. at 1014.   
The lawyer for the unpaid cattle seller must verify with 
the client the exact pricing formula, i.e., weight or grade 
and yield, used to determine whether the client’s PSA 
trust notice is timely sent to the GIPSA and the packer.  

https://www.gipsa.usda.gov/psp/pspoffices.aspx
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It is always a good policy for the cattle seller to keep an 
archive of when notices were sent and received.  Fax 
cover sheet receipts, for those few merchants who still 
send faxes are a good means to show date of receipt of 
the PSA trust notice, email transmissions and receipts or 
even FedEx receipts are a good idea given the high value 
of a single cattle shipment.  In the event that a packer 
becomes insolvent, the USDA will audit its own records 
and those of the packer to verify the timeliness of the 
transmission of PSA trust notices.  If a check issued 
during the 30-day trust period is dishonored, the 
regulations provide an additional 15 days for the seller 
to send its trust notices.  

  
WHAT ARE THE SPECIAL BENEFITS FOR AN 
UNPAID LIVESTOCK SELLER UNDER THE 
PSA TRUST? 

The privileged status of PSA trust creditor is 
enshrined in the first section of the statute which 
provides:  

 
It is hereby found that a burden on and 
obstruction to commerce in livestock is 
caused by financing arrangements under 
which packers encumber, give lenders 
security interest in, or place liens on, livestock 
purchased by packers in cash sales, or on 
inventories of or receivables or proceeds from 
meat, meat food products, or livestock 
products therefrom, when payment is not 
made for the livestock and that such 
arrangements are contrary to the public 
interest. This section is intended to remedy 
such burden on and obstruction to commerce 
in livestock and protect the public interest. 

 
7 U.S.C. §196(a) 
 

The Congress determined that a lender’s claimed 
security interest in a packer’s cash and receivables is a 
burden on and obstruction to commerce in livestock.  
How often do practitioners see that a lender’s UCC lien 
is declared to be a burden on interstate commerce?  Most 
practitioners will recognize how rare such a legislative 
finding can be.   But what does this finding mean for the 
cattle seller and his lawyer? 
 

1. The PSA trust is a floating trust on cash and 
accounts receivable of the cattle seller and the 
seller is not required to trace its sales proceeds 
to specific assets Gotham at 1010.   

2. The unpaid, PSA trust qualified seller is only 
required to show the balance of unpaid 
shipments and the existence of a floating pool 
of trust assets such as cash, receivables or 
proceeds. Id. at 1011. Commingling of assets 
with non-trust assets is assumed.   

3. Applying the standards of personal liability 
under the PACA trust, persons who controlled 
the assets of the PSA trust debtor face 
personal civil liability for the PSA trust debt 
of the insolvent packer.  Goldman-Hayden 
Co. v. Fresh Source Produce, Inc., 217 F.3d 
348 (5th Cir 348, 350 (5th Cir 2000), the test 
being whether the shareholder was in the 
position to control PSA trust assets of the 
debtor.  Id.  Under this doctrine, officers, 
directors or other persons who have ability to 
control assets of the PSA or PACA debtor 
have been held personally liable for the debt 
owed by the debtor. 

 
Perhaps the most important benefit of the PSA trust for 
the unpaid livestock seller is the potential disgorgement 
liability of the lenders to the insolvent entity.  The Fifth 
Circuit in Gotham recognized the fact that the PSA trust 
trumps a lender’s security interest.  A bank may not 
offset deposits it holds from an insolvent packer.  In re 
Jack-Rich, Inc., 176 B.R. 476, 482 (Bankr. C.D. Ill. 
1994) In the context of PACA, a court has cited the PSA 
trust and held that a secured lender must disgorge the 
proceeds of receivables and inventory subject to the 
trust.  Classic Harvest, LLC v. Freshworks, LLC, 2017 
WL 3971192 at p. 12 (N.D. Ga. 2017).  Courts have tied 
a lender’s liability under PACA to the issue of when the 
lender knew or should have known that its borrower was 
not paying its PACA trust creditors on time.  See Id. at 
13-14.   A lender has potential liability if it received 
payments of PACA trust assets while it knew or should 
have known the customer was not paying its produce 
sellers on time. 

But there is a substantial difference between the 
PSA trust and the PACA trust with respect to lender 
notice that a lending customer subject to the trust was 
not paying its customers in a timely fashion.  Under 
PACA, a buyer by regulation has 10 days to pay for its 
produce purchased on a fixed price basis.  7 CFR 
46.2(aa)(5).  The fact that the lending customer has 
accounts payable does not necessarily put the lender on 
notice that the customer subject to the PACA trust is not 
paying its customers on time. 

However, the Packers and Stockyards Act requires 
cash payments by packers to livestock suppliers.  This 
means that livestock packers, unlike produce receivers, 
should not be running trade accounts payable balances.  
They are to pay their cattle suppliers on a cash basis.  
There is a strong argument that any lender to a packer 
that sees an accounts payable aging to livestock 
suppliers is automatically on notice that the packer is in 
breach of the PSA trust because the packer is only 
allowed to purchase livestock on a cash basis.  A 
lender’s normal loan due diligence of obtaining 
financial statements from the prospective packer 
borrower provides a road map for a suit against the 
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lender by unpaid PSA protected cattle suppliers.  The 
lender is on notice on day one of its new credit facility 
to the packer, that the packer is not paying its suppliers 
within the requirements of the PSA trust. See Id. at 13.  
Whenever a practitioner has an unpaid livestock 
supplier whose packer closed, the first step the 
practitioner should do is see if the packer had a lender 
to which the packer made payments.   The seller’s 
counsel should check UCC filings and contact the 
packer’s counsel to identify lenders who are potential 
targets for disgorgement claims.  
 
OTHER SOURCES OF PAYMENT FOR THE 
CATTLE SELLER 

Cattle sellers should also keep in mind that all 
packers with over $500,000 in live cattle purchases as 
well as dealers are required by the Packers and 
Stockyards Act to have a bond from an approved surety.  
7 U.S.C. §204.  Generally, the amount of the bond is 
twice the average daily purchase figure.  9 C.F.R. 
201.30(b) The bond claim must be filed within 60 days 
of the date of sale, however, suit on the bond may not be 
filed until after 120 days after sale.  Id. §201.33.  The 
listing of livestock dealers who have bonds can be found 
at https://gipsa.usda.gov/psp/regulated.aspx  along with 
the amount of their bonds.  Bond claims must be filed 
with USDA and with the surety no later than 60 days 
after date of sale.  The bond filing form is available on 
line at 
https://www.aphis.usda.gov/aphis/resources/forms/sa_
ordering_forms/ct_order_psp_forms 

Given that bond amounts are set at twice average 
daily sales, claims against an insolvent packer’s bond 
may far exceed the amount of the bond.  For this reason, 
livestock suppliers should preserve both their bond 
claims and the PSA trust claims.   
 
ETHICAL ISSUES IN PSA CASES 

Due to the nature of the PSA trust, these cases raise 
unique issues for the parties bringing PSA claims and 
defending those claims.  If a lawyer is asked to represent 
a PSA trust debtor or its principals, the lawyer should be 
careful that the source of payment of legal fees is NOT 
the PSA debtor or assets that arose out of the trust.  In a 
very early decision under the PSA trust, a lawyer who 
defended the PSA trust debtor in bankruptcy was forced 
to disgorge the fees that he was paid by the debtor.  In 
re Harmon, 11 B.R. 162 (Bankr. N.D. Tex).   If a lender 
to a PSA or PACA trust debtor can be deemed to be on 
notice that the funds it receives from the customer are 
PSA or PACA trust assets, certainly, the lawyer who 
represents an insolvent PSA or PACA trust debtor can 
be deemed to be on notice that fees paid by that entity 
are trust assets.  See, Id.  The best advice is that anytime 
that a lawyer is asked to represent a potentially insolvent 
packer subject to the PSA trust, the lawyer should take 

all necessary steps to verify the source of any payment 
of current or future fees.   

The best practice to protect the firm rendering 
services to a PSA debtor is for the lawyer to receive a 
retainer from a third-party source with an affirmative 
statement under penalty of perjury that the funds that the 
third party is paying did not originate, directly or 
indirectly, from the PSA debtor.  Similarly, if the lawyer 
is representing a shareholder or office of a PSA trust 
debtor, the debtor should verify that the fees for service 
do not have their origin in the business activities of the 
debtor. 

A second set of legal issues for attorneys who 
handle PSA cases is multiple plaintiffs who claim 
against the same debtor.  Issues of fee allocation arise 
and issues of how decisions will be made by the group 
of creditors will arise. As in all cases involving multiple 
plaintiffs in the post-Burrow v. Arce, 997 S.W.2d 229 
(Tex. 1999) world, agreements amount multiple clients 
must be made clearly with full disclosure and consent of 
participating clients.   

 

https://gipsa.usda.gov/psp/regulated.aspx
https://www.aphis.usda.gov/aphis/resources/forms/sa_ordering_forms/ct_order_psp_forms
https://www.aphis.usda.gov/aphis/resources/forms/sa_ordering_forms/ct_order_psp_forms
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